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Abstract

To comply with the climate neutrality goals, many companies buy or imtend to buy green energy.
In a situation like this, Renewable Power Purchase Agreements seem to be a very good sollution
for acheving this. Although PPAs can be attractive for both seller and buyer, the assumption of
risks in this type of contracts was not very well analyzed.

The main goal of this research is to identify and analyse the risks that may occur when signing a
PPA, on the one hand and to find the best solution for sharing them between the parties in the
contract, on the other hand.

For this research the comparative analysis, survey based on questionnaires, Spearman’s
correlation matrix, and IBM SPSS Statistics for Window are used.
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increase from 20% of final energy demand today to over 65%

1. INTRODUCTION by 2050 and this electricity should be transmitted without

Taking into consideration the Paris Agreement more world carbon emissions [lancu, 2022]. As a consequences to all this
countries, including European Union want to become carbon demand, it can be seen an increase of the use of renewable
neutral by 2050 [Hale et al., 2022; Council of European energy sources, what means an increase of the use of Power
Union, 2020] as to limit the global warming below 1.5 C Purchase Agreements for all types of green energy [Bruck at.
[IPCC et al., 2018, 2012]. This means the increase of the use al., 2018].

of renewable energy which can make changes to the actual
electricity system [IEA, 2021]. Among these changes there
are listed the adaptation of the electricity network, as well as
the creation of a balance between the demand and supply of
energy, which is efficient from the point of view of costs

The Joint European Action for more affordable, secure and
sustainable energy (REPowerEU) is a new plan developed by
the European Comission with the purpose to create the needed
measures to make the suppliers able to satisfy the consumers’

[Denholm et. al, 2021]. requirements through the developm.ent of contracts, such_as

power purchase agreements or bilateral contracts, which
In addition to this, The Energy Transition Commission is of represent contracts with a carbon-free electricity generator
opinion that all developed countries should reach by 2050 [European Comission, 2022].

zero net carbon dioxide and all developing countries by 2060,
by using innovative technologies to cut down emissions, clean
electrification being one of the most important methods taken
into account. This means that the total electricity use will

The analysis starts with a first PPA definition. PPAs are
bilateral contracts signed between a project developer (e.g. an
RE generator) and an energy buyer, wich sell and buy a
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certain amount of electricity, for a certain number of years and
a certain price [Gabrielli et. al., 2022]. According to Vimpari
(2022) in 2019 already 20 GW from renewable energy
sources investments were developed based on PPAs signed
between private companies.

The purpose of this article is to study and analyse the risks
associated with the signing and performance of the Power
Purchase Agreement in the transition process to a zero-carbon
economy, risks that if are not taken into account can lead to an
earlier termination of the contract.

This article has the following structure. The introduction
presents Power Purchase Agreement Concept. In Section 2,
PPA and its associated risks are defined with an analysis of
the main scientific sources. Within Section 3, the research
methodology is presented, which consists in a comparative
analysis and a questionnaire. Section 4 presents the main
research results and last, but not least the final section shows
the main conclusion. Bibliographical references complete this
article.

2. Power purchase agreement in the

scientific literature
Power purchase agreements are bilateral contracts that are
concluded between an electricity generator and a corporate
off-taker in order to sell and to buy energy with a typical
duration of 10 years or more [Gabrielli et. al., 2022]

In general terms, the contractual risk represents a
disadvantage that must be borne by the debtor of the
impossible obligation and means those negative patrimonial
consequences that manifest themselves by releasing the
creditor from his correlative obligation, since the said
obligation can no longer be executed, as long as neither the
debtor's obligation it can no longer be executed for reasons
beyond his control.

According to Costin et. al. (2007), the risk of the contract
represents a harmful consequence arising from the termination
of the contract due to impossibility of execution, in which the
persons who bear the negative consequences are also
determined, being an application of the debtors resperit rule. It
is borne by the party whose performance can no longer be
performed in case of force majeure and is marked by the
impossibility of the contractor to ask the other party to
perform its own obligations, as well as the obligation of the
debtor of the impossible to perform obligation to bear all the
expenses and the damages created by the impossibility of
execution. The basis of res pirit debtori has its root in the
reciprocity and interdependence of the obligations generated
by synalagmatic contracts.

In the specialized literature the risk is considered any damage
brought to a person apart from any fault, damage considered
under the liability of the contractor, and which gives rise to
the obligation to identify and repare the prejudice [Hamangiu
et. al, 2013].

In the same sense are the claims of Costin (2004) regarding
the obligation of the debtor of the impossible obligation to

bear the expenses he incurred by non-execution of the
obligation and in general all the damages caused by the
fortuitous impossibility of execution.

This is the reason why we should know how these risks
should be coordinated and the way in which they should be
shared between the parts, these aspects being very important
to be taken into account when negoticiating this type of
contract, because - the more parties involved, the greater the
risk that must be borne by them.

This is why in case that the party assumes a risk which is not
in her obligation, then it expects to receive certain advantages
in return. For exemple, in the case that the project company
assumes the risk, then this part will expect to get an increase
in its equity, while in the other case, the offtaker will expect to
get a lower tariff. So, regardless of whether one party can gain
any commercial gain by transferring the risk to the other
party, it will still have to bear the risks of the contract in one
form or another.

Taking into consideration the above-mentioned aspects it is
very important to know how the risks are allocated in the
contract, as long as PPA has to contain as many provisions
outlined as clearly as possible, but also enough incentives to
allow the parties to properly fulfill their obligations. As we
already know, the producer typically has an obligation to
construct, operate and maintain the project during the PPA, to
deliver the required energy, while the buyer has the obligation
to pay for the capacity, availability, and the delivered energy.
Also, PPA will contain legal provisions regarding the solving
of disputes, force majeure, and termination of the contract
[United States Department of Commerce, 2019].

Among the risks that affect the PPA, we will analyse in this
article: force majeure, legislative changes, and economic
changes. It should be mentioned from the beginning that this
analysis is done at the European level and an attempt was
made to validate the hypotheses associated with the risks of
actors from Romania.

Figure 1. Main risks that affect the PPA

Force
majeure

Legislative Economic
changes changes

At the same time, the absolute and invincible character is
appreciated at the moment of the occurrence of the act,
respectively at the time of the non-execution of the
obligations [Viney, 2013], and once proven this prevents the
contractual liability of the debtor. According to the provisions
of art. 1634 of the Civil Code in the event that the obligation
can no longer be executed as a result of force majeure
occurring before the debtor is delayed, the debtor is released
from the execution of the respective obligation.

*Corresponding Author: Elena NICULESCU

@ (® & | © Copyright 2024 GSAR Publishers All Rights Reserved

This work is licensed under a Creative Commons Attribution-NonCommercial 4.0 International License.

Page 76



Global Scientific and Academic Research Journal of Economics, Business and Management ISSN: 2583-5645 (Online)

However, the exoneration of the debtor is total, only when the
damage is due to force majeure, otherwise the exoneration is
only partial [Pop et. al., 2012]

Regarding the fate of the contract, once the total and
definitive impossibility of executing the obligation exists, it
will lead to its legal termination. Since we are talking about a
synalagmatic contract, taking into account the contractual risk
mechanism mentioned above, the creditor of the
unenforceable obligation will also be released from his own
obligations. Instead, to the extent that we are talking about a
temporary impossibility of execution, the contract is
maintained, but the obligations of the parties are suspended,
as it results from the provisions of art 1557 C. civ.

In this regard, taking into consideration its effects, it is
important that force majeure to be both provided in the PPA
and very well detailed, this meaning to be defined in a very
clear and precise way, including here natural events, but also
other types of events, such as political ones.

Likewise, the discussions in a PPA must be held according to
the affected party: the buyer or theseller (producer). If the
situation affects the buyer, the PPA will usually establish the
continuation of payments for the negotiated and transmitted
energy, but in the event that the force majeure event affects
the buyer and this leads to the delay of the COD date, the
producer has the right to claim completion. The same it goes
when the producer is affected by a local political force
majeure — he can claim financial aid.

What ist to be mentioned is that regardless the situation the
impossibility of executing the obligation must not last longer
than required by the force majeure event.

The term of change in law means the emergence of a new law,
the modification of the existing law, and/or the changes in the
analyzation and interpretation of a law by a court, tribunal, or
other authority which has the power to impose legal opinions.

The law applies in the time interval between the date of entry
into force and the date of its termination and the applicable
law is the one in force at the moment of signing the contract.
The situation changes when, during the development of the
contractual relations, a law appears that brings changes or
makes it more onerous or more difficult to fulfill the
obligations of the parties/one of the parties.

These legislative changes can affect the electricity producer in
several ways, for exemple: they could affect the fulfillment of
the obligation, they could affect his income, they could force
the producer to bear a one-time capital cost or it could cause a
continuous increase in the operating costs of the project
company.

As part of the legislative changes are also included the
changes in tax that may affect the producer by making the
project uneconomical and these can be found in the form of
change in tax rate, the creation of a new tax and class, or even
the removal of certain tax benefits that can affect the
production of energy but also the possibility of its supply. As
for the consequences it ist 0 be mentioned the increase or

decrease of production costs, maintenance costs, as well as the
revenues considered by the producer.

3. Research Methodology

The main objective of this research is to find out the sharing
of risks between the PPA parties, offering a deep
understanding of this area and finding answers to an
extremely controversial topic. The research methodology
used in this paper consists in a comparative analysis, a survey
based on questionnaire, Spearman’s correlation matrix, and
IBM SPSS Statistics for Window. This work has the main
purpose of analysing and better understanding the way of
assuming risks at the moment of signing the PPA, but also
during the development of the contractual relations.

The contractual changes, the legal consequences in case of
impossibility of supplying the energy/paying the price, the
utility of a third guarantor, major force were considered
dependent variables while the attitude, the level of knowledge,
and the experience were thought to be independent variables.
A research method is that of comparative analysis with the
objective to treat and exemplify as best as possible the risks
that can affect the validity of the contract because in the
situation where such a risk could appear, it should not lead to
the termination of the contract.

The formulation of questionnaires had the main purpose to
find out the risks that may affect the PPAs in the transition to
a zero-carbon economy, while the results are procesed with
IBM SPSS Statistics for Window. It has to be mentioned that
the survey involved 232 respondents and it had the idea to
determine the risks and to find out how this should be borne
within the parties. Regarding the respondents, we emphasize
that they fall into different categories representing different
fields of activity, such as economic operators and industrial
and small consumers. The confidentiality of the respondents is
respected throughout the study. Personal data were not the
subject of this study and the questions provided are not
subjective in nature.

Furthermore, aspects such as attracting a guarantor in the
contract, knowing how the risks are borne in case of majeure
force, or the legal consequences in case of impossibility of
supplying the energy/paying the price were taken into account
when analyzing the results.

The profile of the consumers who answered the questionnaires
is presented in Table 1.

Based on the research literature and the information presented
above, the following hypotheses were developed and
considered:

Hypothesis 1: In the case of energy sellers, experience is
directly correlated with the level of knowledge (considered
independent variables) and influences the attitude towards the
implementation of PPAs.

Hypothesis 2: In the case of energy sellers, the way the risks
are associated is dependent on the understanding and
knowledge of PPAs.
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Hypothesis 3: The legal consequences must be analyzed
depending on the party that assumes the risks, the buyer
preferring the termination of the contract, and the seller
preferring the application of penalties and the continuation of
the contract in its current form.

Hypothesis 4: The risks born both with the conclusion of the
PPA and in case of force majeure are in correlation.

Hypothesis 5: Risk-taking influences trust and attitude
towards PPAs. The more equally the risks are shared, the
more favorable the attitude becomes.

In order to obtain the research results, the data were processed
with IBM SPSS Statistics for Windows. The statistical
analysis performed as a result of the processing of the
questionnaire was based on the following stages: collection,
processing, analysis, and interpretation of the survey results.
Regarding the horizontal analysis, we show that the answers
to each question have different units of measure (ordinal,
nominal, scale) so that a horizontal analysis is not eloguent.
The vertical analysis is aimed at statistical correlations in
order to explore their presence and intensity between the
variables included in the model. We wanted to find out the
correlations between different factors which influence the
risks and whether these factors were strongly correlated to
other factors.

Spearman’s rank correlation was used. The main variables
used for the correlation analysis are the following: risk
bearing in the PPA, attracting a guarantor in the PPA, risk
bearing in case of force majeure or the legal consequences in
case of impossibility of supplying the energy/paying the price,
attitude, level of knowledge and experience.

4. Results and discussions
The analysis was carried out based on the questionnaire
answered by 232 respondents, their profile being described
according to the table below:
Table 1. Respondents’ Profile
Frequency  Percent

Buyer 167 72.0
Part Seller 60 25.9
Other 5 2.2
Wlth_out 101 135
experience
Experience 0-1 year 50 21.6
1-5 yers 34 14.7
>5 years 47 20.3
The no, but |
company deal with 42 181
operates in energy
the energy problems
field no, and 74 31.9

within the
company |
am
responsible
for other
problems

yes 116 50.0

0-50 MWh 98 422

50-100
Monthly MWh 59 254

energy
consumption 100-500 64 27.6

MWh
>500 MWh 11 4.7

From the analysis of the table, it can be seen that most of the
respondents have the quality of buyer within the PPA with a
percentage of 72%, while only 60 respondents have the
quality of seller, with a total percentage of 25.9%.

In terms of experience, it can be seen that the majority of
respondents are people who do not have experience in the
field of energy, respectively of concluding PPAs, the
percentage being a relatively high one of 43.5%, the
difference up to 100% being divided as follows: category 0-1
years, 21.6%, category 1-5 years, 14.7% and category >5
years 20.3%, which means that only 47 respondents have
more than 5 years of experience.

Regarding the aspects related to the field of activity of the
companies represented by the respondents, it can be observed
that half (50%) of the people who completed the questionnaire
work in a company active in the field of energy, a percentage
to which the specifics of the respondent's activity are added
since 18.1% have the company's energy problems as their
main job duties.

Correlating the aspects indicated in points 2 and 3 in the table
presented above, we can see that although 68.1% of the
respondents are active in the energy field, nevertheless the
level of experience is low, which proves that the PPA market
in Romania is poorly developed and did not present a
particular interest for economic operators, respectively the
average and industrial consumers of the country.

Last but not least, the analysis of the respondents' profile must
also be correlated with the monthly energy consumption,
where it can be seen that compared to the companies
represented by the respondents, it appears that they are small
and medium industrial consumers, having a monthly
consumption of less than 500 MWh and adding up a total
percentage of 95.3%.

At the same time, it should be mentioned that the results of
the questionnaire were analyzed from two perspectives: the
perspective of the buyer and the perspective of the seller, and
presented in the graphic illustrations in Figures 2-6.
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Figure 2. How should the risk be assumed in a PPA
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Although we can observe, from the analysis of the perspectives of the two parties (seller and buyer) that places 1 and 3 in their
preferences are the same (we are talking here about the equal assumption of risks in the contract - place 1, respectively that the
assumption of risks must be done only by the buyer - 3rd place), the difference consists only in the percentages allocated to them, an
aspect that attracted our attention is given by the large number of respondents who are part of the category of the seller and who
appreciate that the latter, as a producer, should be the one who bears the risks in the contract.

Figure 3. Contractual changes
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The changes made to the contract are relevant from both
points of view. Surprisingly or not, both the buyer and the
seller consider that the changes made to the law are the most
important changes that can affect the form of the contract, the
percentage being a very tight one of 33% for the seller and
34% for the buyer. Fiscal and economic changes keep the
same positions in the visions of the two contractual parties,
respectively the 2nd and 3rd places, the percentages being
some as tight as in the case of legislative changes.

An aspect that must be mentioned is given by the percentage
of 2% of the respondents who filled in the column "others", a
percentage which, although small, proves that there are other
external causes that can intervene and affect the form of the
PPA, among these causes external counting, political causes.
In this sense, we can observe that these aspects prove the fact
that the changes brought to the law are the most important in
changing the contractual form, these legislative changes being
of a great possibility to bring changes to the substance of the
contract, especially in terms of the possibility of fulfilling the
obligations incumbent on the parties, in this case regarding the
possibility of supplying the energy and paying the price.

This situation clearly raises a question mark regarding the
predictability and safety of the law, as long as the legislative
changes occupy the main place in the opinions of the
respondents regarding the risks brought to the nature and
substance of the PPA. In this sense, the principle of legal
security appears in the foreground and although it is not
expressly regulated by the constitutional norms, it represents a
fundamental principle of the rule of law. [Popescu et. al.,
2008] At the same time, despite the fact that it brings the
courts to the attention, in reality, it also concerns the
legislative activity, because, through the modality in which
normative acts are regulated, correlated and systematized, the
unity of their interpretation emerges [Predescu, Safta, 2021].

As it was also stated in the specialized literature, after the
entry into force of a normative act, in the creation of which all
the rules of legislative technique were taken into account,
there is the possibility that during its existence certain
legislative events intervene, such as the modification,
completing, repealing, republishing, suspending or others
similar to them, which have as a consequence its
modification.
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In such situations, the legislator is the one who intervenes, as
long as he is the only one able to ensure the clarity and
coherence of the regulation, as well as its integration into the

legal system, with the aim of eliminating possible differences
in interpretation.

Figure 4. Legal consequences applicable in the event of an inability to supply electricity/pay the price
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terminatio terminatio - terminati terminati
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[PERCENT AGE]
AGE] Offering a
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period period -
followed followed
by the by the
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Regarding the legal consequences that should be applied in
case of non-payment of the price/non-supply of the contracted
energy quantity, we can observe a different vision between the
two categories: sellers and buyers. Thus, if the sellers consider
in percentage 45% that the most appropriate legal
consequence would be the offering of a grace period
immediately followed by the payment of late penalties, the
buyers are much more indulgent and prefer only offerring a
grace period for the non-supply of energy, which implies a
greater probability that the respective contract will remain in
force between the two co-contractors. Practically, we observe
an inversion of the preferences of sellers and buyers, on the
1st and 2nd places being the options of offering a grace period
followed by penalties, respectively offering only a grace
period, with the mention that the two are in reverse order in
depending on the recipient.

Another aspect that must be presented is given by the
possibility of the parties to terminate the contract or to

terminate it but with the application of damages in the event
of non-compliance with the obligation to pay the price or to
not supply the energy. Thus, we are talking about a percentage
of 5% in the case of the seller who considers that the
termination of the contract/termination of the contract with
damages should be applied, while the buyer in a slightly
higher percentage believes that the termination of the contract
should be applied (10%), respectively termination of the
contract with damages (9%).

In this context, we can observe that although the buyers seem
to be more indulgent with the sellers in case of non-
compliance with the energy supply obligation, nevertheless
the buyers would apply the most severe consequences (legal
sanctions) to the extent that the co-contractor or not - would
fulfill the obligations, in which case the termination of the
contract would intervene, respectively the termination of the
contract with interest damages.

Figure 5. The utility of a third guarantor
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Figure 5 shows the opinions of the respondents as sellers or
buyers in a PPA regarding the usefulness of the existence of a
third-party guarantor in the contract. Analyzing these results
carefully, we can observe some similarity between the
preferences of the two categories, where with a slight

difference in percentages, we can note the following: on the
first place is the agreement for the introduction of a third-
party guarantor in the contract, the most respondents from
both categories (seller — 46%, buyer — 54%) considering that
such a person who obliges himself together with the debtor to
fulfill the latter's obligation in case the main debtor fails to
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fulfill it is welcome. Moreover, we can observe that the
buyers are the ones who, in a slightly higher percentage, are
the ones who would appreciate more the usefulness of a
guarantor, an aspect that leads us to the idea that among the
buyers there is a slightly higher probability of not being able
to pays all/partially the price for the electricity it buys from
the producer.

Regarding the option to think more about the possibility of
introducing a third-party guarantor in the contract, although
the percentages are not very different, we are talking about a

percentage of 32% in the case of sellers, respectively of a
percentage of 26% in the case of buyers, we can notice that
the sellers are the ones who are more hesitant to admit a new
person into the contract, which could mean that their
experience in developing contractual relationships within a
PPA is a positive one, in which both parties have exactly
respected their established obligations by contract, without the
need for the intervention of a third person who, by virtue of
his capacity, can help to continue the contract.

Figure 6. How should the risk be assumed in case of the intervention of an event of force majeure

Seller Buyer
Buyer Buyer
[PERCEN [PERCE
TAGE] NTAGE] |[ ¢
Seller eller
[PERCEN [PERCE
TAGE] NTAGE]
Always ’ Al L
ways
by the by the
part part
against against
which which
this this

The last figure, respectively Figure no. 6 presents the results regarding the assumption of risks by the parties in the event of force
majeure. Practically, in this situation it can be emphasized that most respondents both from the category of sellers (67%) and from the
category of buyers (69%) agree that the risk should be assumed by the party to which it appears, on the 2nd places and 3 with a much
smaller percentage for the seller (20% for both categories), respectively the buyer (13% according to the opinion of the sellers and
11% according to the opinion of the respondents who are part of the category of buyers).

Correlating all these above-detailed aspects, it can be observed the importance and obligativity of them to be taken into account and
analyzed when the parties wish to enter into a PPA.

Table 2. Correlation matrix (Spearman’s rho correlation).

Correlations
consecinte
riscuril . juridice in
N . nivel
atitudin ~ asumar eincaz cunostint caz de experienta
e eriscuri  de forta imposibilitat P
majora e plata/
furnizare
Correlation - -
Coefficient 1 415 504 .348** 0.162 0.135
Atti ig. (2-
titude Sig. ( <001 <001  0.006 0.216 0.305
tailed)
Spearman N 60 60 60 60 60 60
s rho Correlation ey 1 58 EHOI0Z9 002 001
Coefficient ’ '
RISk. Sig. (2-
assumption . <.001 <.001 0.825 0.88 0.939
tailed)
N 60 60 60 60 60 60
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. Correlation
Risk £ Kk
. Coefficient = 2o ! -0.006 0.127 0.14
assumption in
case of force Sig. (2-
majeure tailed) <.001 <.001 0.961 0.335 0.286
N 60 60 60 60 60 60
Correlation
Coefficiont  348™ 0029 -0.006 1 0.196 .305*
Level of Sig. (2-
knowledge g 0.006 0.825 0.961 0.134 0.018
tailed)
N 60 60 60 60 60 60
Legal Correlation
CONSEqUENCes  coefficient 0.162 0.02 0.127 0.196 1 -0.024
applicable in _
the eventofan  Sig. (- 0216 088 0335 0134 0.858
inability to tailed)
supply
electricity/pay
the price N 60 60 60 60 60 60
Correlation
.. 1
Coefficient 0135 001 014 .305* -0.024
Experience Sig. (2- 0305 0939 0286 0018 0.858
tailed)
N 60 60 60 60 60 60

** Correlation is significant at the 0.01 level (2-tailed).

* Correlation is significant at the 0.05 level (2-tailed).

When analyzing the correlations in SPSS, applying the
Spearman method, we noticed that the first three hypotheses
are false, there is no clear correlation between the level of
knowledge, experience, and attitude towards PPAs
(correlation coefficient 0.348), as well as between knowledge
and risk-taking (correlation coefficient 0.029 in the case of
concluding contracts, respectively 0.006 in the case of force
majeure).

Also, the legal consequences are not correlated either with the
part of the contract (see also Figure 4) or with the way in
which the risks are divided in the realization of the PPA
(correlation coefficient 0.02 in the case of the conclusion of
the contracts, respectively 0.127 in the case of force majeure).

However, it is observed that there is a relatively strong
correlation between the attitude towards the PPA and the
assumption of risks, which confirms Hypothesis 5, both in the
implementation of the PPAs (0.415) and in case of force
majeure (0.504), the 2 confirming- should be correlated
according to Hypothesis 4, so that as the attitude becomes
positive in favor of PPAs, the risks must be shared equally or
directed towards the seller. This is demonstrated by
comparing the percentage of responses associated with the
sharing of risks from the point of view of both the seller and
the buyer, according to Figure 2, in which both parties to the

contract consider it beneficial to assume the risk equally or
strictly by the seller.

Table 3. Qualitative results from seller’s and buyer’s point

of view

Seller Buyer
The ++ +
assumption of
risks in a
PPA
Contractual + ++
changes
Legal It depends on | It depends on
consequences | the legal | the legal
applicable in | consequences | consequences
the event of | + ++
an inability to
supply
electricity/pay
the price
The utility of | + ++
a third
guarantor
The Always by the | Always by the
assumption of | part  against | part  against
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risks in a | which this | which this
PPA in case | cause arises cause arises
of force
majeure

5. Conclusions
This study has investigated the risks assumed by the parties
when signing a PPA.

The Spearman correlation matrix revealed that there is no
correlation between the level of knowledge, experience, and
attitude towards PPAs, as well as between knowledge and
risk-taking.

Thus it can be understood that the risks are not perceived
correctly regardless of the level of knowledge of the
respondents whose opinions are very divided.

Another conclusion that can be drawn is that the assumption
of risks also depends on other factors, such as for example the
geo-political context at the time of the conclusion of the PPA.

Also, the legal consequences are not correlated either with the
part of the contract or with the way in which the risks are
divided in the implementation of the PPA. It can be seen that
the opinions are divided among the respondents in terms of
bearing the legal consequences in case of non-fulfillment of
the contractual obligations. Thus, if the sellers consider in
percentage 45% that the most appropriate legal consequence
would be the offering of a grace period immediately followed
by the payment of late penalties, the buyers are much more
indulgent and prefer only offerring a grace period for the non-
supply of energy, which implies a greater probability that the
respective contract will remain in force between the two co-
contractors.

Moreover, the termination of the contract is seen differently
by the respondents as long as a percentage of 5% in the case
of the sellers who considers that the termination of the
contract/termination of the contract with damages should be
applied, while the buyer in a slightly higher percentage
believes that the termination of the contract should be applied
(10%), respectively termination of the contract with damages
(9%).

In this context, even if there is no direct correlation between
the bearing of legal consequences, the contractual part, and
the sharing of risks in the PPA, it can still be observed that the
tendency of buyers is to terminate the contract in case of non-
supply of electricity by the seller, unlike sellers who in a
smaller percentage would choose such a legal sanction.

We can observe that although the buyers seem to be more
indulgent with the sellers in case of non-compliance with the
energy supply obligation, nevertheless the buyers would apply
the most severe consequences (legal sanctions) to the extent
that the co-contractor or not - would fulfill the obligations, in
which case the termination of the contract would intervene,
respectively the termination of the contract with interest
damages.

At the same time, the study highlighted that despite the fact
that approximately 2/3 of the respondents carry out their
activity in the field of energy, nevertheless, the level of
experience is quite low, which proves the urgency of taking
safe and quick measures so that the PPA market in Romania
can develop efficiently by attracting as many consumers and
economic operators as possible in such a contract.

The need to take these measures is more relevant as the
legislative changes prove to be more often taken into account
by the respondents when they refer to the risks that appear
when concluding PPAs.

Although certain steps forward have been made, in Romania
there can still be seen a deficient way of regulation and
drafting of the legal provisions. In this regard, we have to
mention that the Romanian Government through The
Government Emergency Ordinance no. 143/2021 provided
some legal certainty to PPAs and created more favorable
conditions for solar generators under net metering, which
removed, after a period of 10 years, the ban on the use of the
PPA that exists in Law no. 123/2012 of electricity and natural
gas.

Despite the fact that in the middle of 2020, through The
Government Emergency Ordinance no. 74/2020, the
Government introduced an exception to this prohibition, an
exception that applied only to new electricity production
capacities and which allowed producers to enter into bilateral
contracts outside the centralized market in compliance
competition rules and negotiated prices, we can currently talk
about a clearer regulation in the Romanian legal system of
these contracts, a regulation which, although not sufficient,
creates some security able to attract investors to the energy
market in Romania.
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